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President’s Message
Beverly K. Moore, NCCP

The sun is shining and the temps have finally warmed up — well at least for today! I am ready for it to
stay warm (not hot), just warm so I can wear the spring clothes.

I am writing this after NCPA’s first Board/Executive Committee meeting for the 2018-2019 year. We

have a great group of volunteers who are ready and excited to make 2018-2019 an outstanding year for
NCPA. Thank you to the Board/Executive Committee that served for 2017-2018. I enjoyed working

with you all.

Are you are planning to take the NALA CP or ACP exam or the October NCCP exam? The scholar-
ship essay contests for these exams are now open!

The Meredith R. Pollette, CLA Scholarship awards one application fee for the CP exam and one
application fee for the ACP Exam.

The Mary F. Haggerty, CLA, NCCP Scholarship awards up to 5 application fees for the October
2018 NCCP exam.

Complete details on deadlines and essay topics are available on NCPA’s website.
I want to take a minute to send a big THANK YOU to everyone that organized (Lakisha, Kaye, Crys-
tal, Michele, Jennifer, Paulene and Patti) and everyone that attended the 2018 Annual Seminar and

Meeting. I got to learn, ask questions, make new paralegal connections and see friends. Live semi-
nars are the best!

As school is starting to end and vacations begin, please stay safe and enjoy. Hope to see you at an
NCPA event soon.

If you have any comments or suggestions, please do not hesitate to contact me. I love hearing from
NCPA members!

Beverly K. Moore;, NCCP



Membership Report

Patricia F Clapper, ACP, NCCP

2nd Vice President

iMembership Per Membership Level:

1177 General
526 Associate

145 Student
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55 Sustaining — Courtlogic (Gold), Ruffin Consulting (Gold), Lawyers Mutual

' Title (Bronze)

'Insurance (Bronze), Registered Agent Solutions (Bronze) and Alliant National

12 Education — Carteret Community College and Meredith College

Membership Per District:

District 1: 15
District 2: 82
District 3: 13
District 4: 65
District 5: 36
D
D
D
D

District IX

Ashe, Avery, Burke
Caldwell, Catawba
Cleveland, Lincoln
McDowell, Mitchell
Polk, Rutherford
Watauga and Yancey

istrict 6: 20
istrict 7: 6
istrict 8: 6
istrict 9: 10

District VII
Buncombe, Cherokee, Clay
Graham, Haywood
Henderson, Jackson, Macon

Pottl Clapper, ACP, NCCP

Second Vice President

Madison, Swain and Transylvania

District 11
Durham, Franklin
Granville, Johnston

District IV
Alamance, Caswell
Chatham, Davidson
Guilford, Randolph
and Rockingham

District VI
Alexander, Alleghany
Davie, Forsyth, Iredell
Rowan, Stokes, Surry
Wilkes and Yadkin

Wake and Warren

District V
Anson, Cabarrus, Gaston
Mecklenburg, Montgomery
Stanly and Union District 111

Bladen, Columbus, Cumberland
Duplin, Harnett, Hoke, Lee
Moore, Richmond, Robeson
Sampson and Scotland

Orange, Person, Vance

District VIII

Bertie, Camden, Chowan
Currituck, Edgecombe
Gates, Greene, Halifax
Hertford, Martin, Nash
Northampton, Pasquotank
Perquimans, Pitt, Wayne
and Wilson

District |

Beaufort, Brunswick, Carteret
Dare, Craven, Hyde, Jones, Lenoir
New Hanover, Onslow, Pamlico
Pender, Tyrrell and Washington



SAVE THE DATE

July 11-13, 2018
NALA’s Annual Seminar & Meeting
St. Louis, MO

@ the Hilton St. Louis at the Ballpark

For more information, or to register, click on the
following link:

https://nala.org/conferences/nala-conference-expo

&&&&&

We're going back to the
BEACH!!!
SAVE THE DATE
April 11 - April 13, 2019

NCPA’s 39" Annual Seminar &
Meeting

Courtyard Carolina Beach Ocean-
front

COURTYARD By MARRIOTT

100 Charlotte Avenue, Carolina
Beach, NC

NCPA appreciates the support of its Sustaining
Members! Please check out their services and let
them know you heard about them from NCPA!

CourtLogic

Ruffin Consulting

Lawyers Mutual

Registered Agent Solutions

Alliant National Title Insurance Company

Did you know that many of o
annual seminar sessions are
available online, on demand for
CPE credit? Each

session is 1 hour of CPE credit.
Registration information is on

.r website.



http://www.ncparalegal.org/
https://nala.org/conferences/nala-conference-expo
http://www.courtlogic.com
https://ruffinconsulting.com/
http://www.lawyersmutualnc.com/
https://www.rasi.com/
https://alliantnational.com/home.aspx
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Chairman’s Message
Heather Padgett, NCCP

Happy spring! Although the calendar tells us that winter has been over for quite a few weeks, it
seemed that Mother Nature was not quite ready to move into warmer temperatures. However,
at least here on the coast, we are finally into blue skies, warm afternoons, and beautiful flowers.
| will once again delude myself into thinking | have a green thumb and buy pots of lovely spring
flowers, determined that this year will be the year | keep them all alive. Hope springs eternal,
right?

An enormous THANK YOU! to all of the members who worked to put on a great Annual Meeting
& Seminar in Greensboro. We had interesting speakers, good food, and great opportunities to
connect with friends, both old and new. Behind the scenes work is already under way for next
year’s Annual, and | think we have a Save the Date somewhere in this issue about the location.
Be sure to get the date on your calendars — you won’t want to miss out!

We have a few new District Directors and | want to thank them for stepping up to volunteer.
NCPA only gets stronger as we get new ideas and energy in the mix. At our recent board
meeting | heard exciting plans about meet and greets and potential CPE opportunities within
the districts, so keep in touch with your District Director and check in with NCPA’s Facebook
page. If you don’t know who your District Director is, | challenge you to find out. Send an email
and introduce yourself and let them know what would interest you as far as speaker topics,
meet & greet locations, and volunteer opportunities. Make the most out of your membership
with NCPA!

| also want to take this opportunity to say thank you for the chance to once again serve as your
Chairman of the Board. It has been an honor to serve with this Board and Executive Committee,
and I'm looking forward to the upcoming year. NCPA has a dedicated and enthusiastic group of
volunteers and working with them and learning from them has been an incredible opportunity
for me.

| hope everyone has the chance to get outside and enjoy the beautiful weather. | know some-
times in our daily realities of deadlines, difficult attorneys, and family responsibilities, it is chal-
lenging to find time for yourself, but | hope each of you will do so - even if it’s just for a couple
of minutes, sitting in the sunshine and admiring the flowers.

Heather Padgett
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ESSAY SCHOLARSHIP
WINNERS

1st: Leigh Steinbacher —Meredith College

2nd: Kali Mallory—Meredith College

3rd: Katherine Benson—Western

Piedmont Community College

4th: Jasmin Pride—Meredith College
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1st Place

Leigh Steinbacher
Meredith College

To be simple and concise, | have chosen to become a paralegal because of my passion
for and interest in social justice. Since my time as an undergraduate | have known that |
wanted to help people, but | did not know how or in what capacity. | have always possessed
natural strengths in various forms of communication, organization, and research. In addition to
these more academic skills, | have honed the ability to relate to others from different life
circumstances, no matter how different those circumstances may be from my own. While it
took me some time, | came to the realization that working in the legal profession, more

specifically as a paralegal, would be a well-suited and fulfilling fit for me.

| chose to become a paralegal because | know that | am a good communicator and enjoy
writing, calendaring, and organizing. | have enjoyed working in supportive roles to maintain
records, schedules, and client correspondence. | also enjoy working on projects with various
phases and deadlines, and helping team members stay on schedule to make sure deadlines are
met. | find research and compiling and condensing information from a variety of sources to be
very satisfying tasks. |think using these skills as a paralegal will be very fulfilling, knowing the
benefit the end product will bring for attorneys and their clients.

For a long time | knew that | was passionate about social justice and the idea of helping
peaple. | chose to become a paralegal because | think it will be very satisfying to help people
on an individuzal basis, while at the same time having the opportunity to help people on a
broader scale by working on cases affecting laws and policy. | have always enjoyed working

with people with different backgrounds and perspectives from my own and pride myself in
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1st Place
Leigh Steinbacher
Meredith College

Continued

being able to communicate effectively regardless of these differences. | look forward to using
the skills | have developed in my customer service experience to relate to clients and make
them feel heard, understood, and valued. Outside of working directly with clients, | look
forward to working in a supportive role on cases that influence policy to ensure equality and

justice for underrepresented populations.

| look forward to a career that is both intellectually challenging and emotionally
satisfying. | want to help better the lives of individuals and communities through my work,
while exercising my academic and clerical skills. The unigue combination of clerical and
interpersonal duties the paralegal profession requires will be a welcome and satisfying

challenge for me.
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2nd Place
Kali Mallory
Meredith College

I'was in lugh school when I decided that I wanted a career in the legal profession. From an
early age. | have always appreciated the concepts of morality, justice, faimess, equality. I always
strove to carry out those attnibutes in everything I did. Thus, as I began to ponder what I wanted to
make a career out of, I knew that I had to be mnvolved in the law. I had developed a love for law
related films, dilemmas. and prninciples and individuals within the profession, but the paralegal
program exposed me to legal 1ssues that I wanfed to know more about or did not know anything
about. I am highly interested in crimmal law and fanmly law, however, my paralegal program has
enhanced my interest in subjects that I never thought would interest me—such as business law and
property law. I am well pleased with the legal background that the paralegal program has given
me. As a result, I find myself researching legal topics and issues that I otherwise would have not
researched. In all, the paralegal program has increased my admiration for the law and has ensured

me that I am entering the right profession.

I possess many qualities that will ensure my success in the paralegal field. I am a goal-
oriented worker. Not only have I always strived to complete myv goals in a timely matter, but I
always try to outdo myself with every new goal. I also have an eve for detail. which ensures that
my work 15 carefully produced, analvzed, and edited. I love completing research. Whenever there

15 an 1ssue that needs to be analyzed, I dive into my research

The paralegal field also encompasses what I want in a career. Paralegals will always be
needed because they are essentially the backbone of the law office. Thus, the field prowvides
stability. I know that there will always be a demand in this field Also, the paralegal field is

versatile I love that I can work in different areas of the law and acquire knowledge and expenience
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2nd Place
Kali Mallory
Meredith College

Continued
in these various areas. I have always enjoved holding a supporting role in my academic, volunteer,
and work expeniences. I do not have to be in the spotlight or steering the ship in order to be fulfilled
and feel successful. Rather, I emoy contributing to others’ success by working hard and being

dependable.

I also want to become a paralegal to have an impact on people. Since researching,
interviewing, drafting, corresponding, etc. are essential functions of a paralegal, [ understand that
my work will have an impact on mndividual cases and case outcomes. Thus, I have a chance to
contribute to the successful resolution of a case by doing my diue—dj]jgence as a paralegal. I'would
be the face of the firm_ I"d have the duty of greeting each client, listemng to their needs, and serving
as a hiaison between the client and the attorney. Although I know that I will not establish the
attorney-client relationship. I am happy that I can make things nns more smoothly between the

both sides.

Even though I plan to attend law school within the next 2-3 years, I believe that becoming
a paralegal 1s the best stepping stone for me. The thought of inifially going to law school made me
amxious and lack confidence — something paralegal school has cured for me. My professors have
thoroughly introduced the law and how paralegals operate in the law office. They have ensured
me that I have what it takes to thrive in the legal field and I feel fully prepared and capable of

becoming a paralegal.



3rd Place

Katherine Benson

Western Piedmont Community
College

I wish to become a paralegal because I watched too mmich Scooby Doo growing up. As a little
girl, I loved watching the antics of a cime fighting group of teenagers and their dog as they tnied
to solve mysteries each week 1n this classic cartoon senies. Despite the often-bumbling efforts of
the protagomsts Freddie, Daphne, Velma. Shaggy. and their Great Dane Scooby Doo, they were
able to solve the crime, even if if was by accident. Those “meddling kids™ taught me several
important life lessons that continue to influence me bevond sheer entertainment. The first lesson
being about how most monsters end up being something much more nundane. The things we
should be afraid of aren’t the mummies or vampires lurking in the dark but rather the criminals
who put their own desires and goals before others. At the end of nearly every episode the plot
would come to a conclusion and after capturing whatever creature that had been terrorizing them.
Having canght the culprit, one of the gang would remove the costume hiding the real source of
their froubles. Inevitably, under the mask would be a shady businessman trying to scare off the
competition or a land speculator trying to decrease the property value through scaring the locals.
These supernatural elements ended up having a rational explanation and mysteries could be
solved through effort and persistence. This sparked in my young mind both a love of mysteries
and puzzles and a belief in the criminal justice system. As I got older, I began to leam more
about how the world really operated. Tums out that most crimes are not thwarted by vigilante
teenagers 1n a colorful van with their talking dog. Rather the guilty are pumshed and the
innocent protected by dedicated men and women across the justice system who help it run. I
began to dream, as many kids do. of being a crime fighter. Instead of being a superhero or

cartoon character, I wanted to help people in a more realistic way that uses my own unique skills.

From the time [ was a voung girl I had an intense love of learming and solving problems. From

PAGE
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3rd Place

Katherine Benson

Western Piedmont Community
College

Continued
jigsaw puzzles to brain teasers, I loved and continue to love all kinds of mystenes that stretch my
mund. In my undergraduate studies, I was able to translate this love of mystenes into something
far more consequential, namely a love of academic research. As a history major I had the
pleasure of doing oniginal research and being allowed to comb through the university archives
for answers to complex questions. I gained invaluable skalls and all the while I continued to be
fascinated by true crime documentaries hke Making a Murderer and TV senes like Law and
Order. After graduation, I began to search for a career in wiuch I could both utilize my love of
research and the have sense of fulfillment that comes from helping people. Due to my interest in
the legal system and my desire for a career I could jumyp mto without the time and expense of
law school, I happened to stumble upon the 1dea of beconung a paralegal. What paralegals do 1s
exactly what [ am interested in doing with my life. Getting to work one on one with clients,
doing a great deal of research into topics surrounding the law, and in general being an mvaluable
part of a team fighting for justice appeals to every facet of my personality. Irelish the
opportumty to be a part of such a growing field m which there 15 so much opportunity for
professional development. I am looking forward to the day that I can get my paralegal
certification and get that sense of accomplishment that comes with it. Ultimately if 1s my

longing for a career that 1s challenging and fulfilling that makes me want to be a paralegal.



Ath Place
Jasmin Pride

Meredith College

I have chosen to be a paralegal simply for the purpose of helping people. The satisfaction
of being able to work with something or someone from the beginning to the end 1s important.
Paralegals are the hands and feet of law firms malking sure the scheduling happens and
information gets filed on time, they keep everything running smoothly. That 15 one of the most
appealing parts for me, that I will be an essential part to the things happening around me. Once I
started the paralegal program and truly learned the importance of paralegals, I knew that I had
made a great dectsion for my future. The entirety of a case from beginning to end is important.
and knowing that I will be doing critical work to benefit someone else makes me find the reward
in every case. Even though it won't be an easy task and it will take true dedication, I am fully
dedicated to being an essential part of the process.

The law 1s the only career secfor that intersects info a person’s life from the time they are
conceived until after their death, which is something I find infriguing. The law gives me an
opportunity to help make a difference in the lives of so many without even knowing. My goal 15
to make a positive impact on the world in whatever way I can Becoming a paralegal gives me
that opportunity to be helpful in the many different ages and levels when they need assistance.

Additionally, the educational growth that comes from being a paralegal would be
indispensable. Paralegals become well versed in the area that they are working in and they also
learn the legal process. The ins and outs become a part of the daily ritual. This gives an elite

education that many will not ever know and hopefully not experience.

The paralegal profession gives me the opporfunity to branch into the legal profession and
set myself up to be an essenfial part of anv law firm Knowing that [ will be making a difference

in the lives of people 1s more than enough to keep me doing my best in this field.

PAGE
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We believe in a world where
independent agents thrive.

7 | ALLIANT
“ﬁr NATIONAL

joinalliantnational.com

~ CONSULTING, INcC.
Litigation Support Services

SERVICES WITH RESULTS P < . 4 v 5 Synced transcript with video NOW AVAILABLE

NATIONWIDE SERVICES PROVIDED Communicate with and see the witness from your own office.

COURT REPORTING
TRANSCRIPTION (aoc provider
HEARING TRANSCRIPTS > y
INTERPRETING (certied P [oeal cas
TRANSLATION or settlement or trial
- has never been
DEPOSITION & TRIAL SUMMARIES mord efcient. 2= |
VIDEO TRANSCRIPT SYNCING = g
TRIAL VIDEO EDITING p A
LIVE DEPOSITION STREAMING A/, f_/j e[;;,:‘,,if, mc_] ,_: t‘
VIDEO CONFERENCING A T

AVAILABLE 24/7 AT (252)243-9000

Bonme Ruffin, NCCP, CLVS

bonnier@ruffinconsulting.com | Y @LawFirmSupport | www.ruffinconsuiting.com



http://www.ruffinconsulting.com/
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NCPA 38th Annual Seminar

Lakisha Chichester

NCPA’s 38th Annual Meeting and Seminar was held March 22-24, 2018, at the
Wyndham Gardens in Greensboro, North Carolina. Presenters from across the
state provided content-rich sessions on cyber fraud, adoption law, risk manage-
ment, fiduciary litigation, e-closings, e-notary, and recent changes related to ap-
pellate procedures, power of attorney rules and expunction statutes. The gen-
eral sessions, which focused on compassion and professionalism, left paralegals
energized and ready to look at our work and careers in different ways.

The North Carolina State Bar Board of Paralegal Certification and NALA approved
the program for six hours of CPE credit. A grant from the NC State Bar Board of
Paralegal Certification was used to record the sessions, which will be added to
NCPA’s on-demand CPE options.

In addition to professional education, the seminar also provided networking op-
portunities, great food, and good fun. Congratulations to the lucky paralegals
who won one of the many door prizes provided by NCPA sponsors and exhibi-
tors.

Special thanks to Kaye Hare, NCCP, ACP; Crystal Robinson, NCCP; Beverly King,
NCCP; Heather Padgett, NCCP; Michele Bryant, NCCP, CP; Patti Clapper, NCCP,
ACP; and a host of other hardworking and knowledgeable paralegals for another
great seminar!
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Helptul Links

NCPA — www.ncparalegal.org
NALA - www.nala.org
NC State Bar Board of Paralegal Certification - www.nccertifiedparalegal.org

NC State Bar — www.ncbar.gov

ETHICS CORNER

NCCPs can now access an online, interactive, one-hour trust account management continuing legal
education course on the North Carolina Bar Association’s website. The program, a joint project of the
North Carolina State Bar and the North Carolina Bar Association, provides the most current explana-
tion of the management duties for a lawyer’s trust account, and satisfies the provision in Rule 1.15-2
(s) of the Rules of Professional Conduct requiring anyone with trust account signatory authority to
complete a one-hour trust account management CLE course. Each one-hour program includes great
content and helpful resources and is available free of charge to North Carolina State Bar licensed
lawyers until February 2018, and until further notice for certified paralegals. These high quality
online trust account management programs were produced by the North Carolina Bar Association
and the State Bar and are sponsored in part by Lawyers Mutual Insurance Company, Old Republic
National Title Insurance Company, and the Board of Paralegal Certification.

https://www.ncbar.gov/news-and-publications/news-notices/2017/10/free-trust-account-

management-cle-course-available-to-members-paralegals/



http://gateway.ncbar.org/store/seminar/seminar.php?seminar=80188
http://gateway.ncbar.org/store/seminar/seminar.php?seminar=80188
https://www.ncbar.gov/for-lawyers/ethics/rules-of-professional-conduct/rule-115-2-general-rules/
https://www.ncbar.gov/news-and-publications/news-notices/2017/10/free-trust-account-management-cle-course-available-to-members-paralegals/
https://www.ncbar.gov/news-and-publications/news-notices/2017/10/free-trust-account-management-cle-course-available-to-members-paralegals/
https://www.ncbar.gov/news-and-publications/

Sy
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2018 MEREDITH R. POLLETTE, CLAS
NALA CERTIFIED PARALEGAL OR ADVANCED

CERTIFIED PARALEGAL SCHOLARSHIP AWARD

THINKING ABOUT TAKING THE NALA CP OR APC EXAM e ee
WORRIED ABOUT THE APPLICATION FEE? THIS IS FOR YOU e ee
TWO AWARD SCHOLARSHIPS ARE NOW AVAILABLE!
One for the NALA CP application fee AND one for the APC application fee!!
NALA CP APPLICATION FEE AWARD

Submit an essay on one of the following two topics:
"Discuss the Advantages and Disadvantages of Certification and
Licensure for the Legal Assistant Profession"
or
"What the CP Designation and the CP
Program mean to Me”.

NALA ACP APPLICATION FEE AWARD

Submit an essay on:
“I' am pursuing the ACP designation because ..."
All essays must be 1,000 to 1,500 words in length, typewritten
and emailed on or before August 15, 2018 to
info@ncparalegal.org.
Participants do not need to be NALA members, but must be NCPA members in good standing and meet
;the eligibility criteria for sitting for the CP or ACP Exam. Finalists will be notified by September 15, 2018.
: Scholarship fees will be paid directly to NALA and the finalists will have one year from the date of the :
awards to sit for the exams. The fees will be refunded to NCPA if the finalists do not sit for the exam

within the one-year time requirement. All test site fees are responsible of winner..

... NALA is the nation’s leading professional association for paralegals. As a non-profit ..
."Q.rganizaﬁon, NALA provides continuing education and professional deve!opmen.t-".

programs for paralegals - from novice to experienced professionals.
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CHECK IT OUT!

2018 - 2019 NCPA Pro Bono Opportunities

"Thanksy again for the supplies vou have sent my Troepy and - I. IT means yor vuich when
gropy like youl suppert ugy in every way possilile: Ay you may knew we are from NC and-
this makes il even move jpecial when i comes frov e Home State. Thanks
again....... 156 Hoewell.”

* K K

T amv Caplain Heiderman, The Headquartery Company Conmuwnander for The $+49Th
Comdbmatl Avialion Brigade. We recenily received: yeveral bovey of trealy, hygiene ilems,
and: heliday deceralions thanky ler genevowy denalieny froem yousr organigalions!

- . . I just wanted Te- send: a- quick message Ter express a sinceve THANK YOU Ter all of yeuw
that helped: pul this Tegether. We can Tell tThat it was ne ymall efferT and my jeldiery and

I appreciate il very muich:

Thank yew all for what yew de.

For several years. NCPA has supported Military Missions in Action a North Carolina based non-profit.
We have collected care package items and traveled to Fugquay-Vanna to sort items and fill the care
packages for overseas personnel.

As your new Pro Bono Chair, I want to energize us to continue our support of MMIA and to expand our
efforts to show appreciation to active service members and veterans.

We will have opportunities to make and address Thank You cards and Christmas cards for overseas
military servicemen and women, and to prepare “Valentines for Veterans™ for patients in North
Carolina’s four Veterans Adnunistration hospitals.

We'll also have opportunifies to collect donations to pay for shipping care packages to troops outside the
U.S. and to provide specific items needed by patients in VA hospitals.

Please contact me if vou would like to leam more about making thoughtful, appreciated contributions to
our military personne] and veterans.

Elizabeth Vance, ACP. NCCP
Email: paralegal8 78 @ earthlink net
Telephone: 336-G86-6847
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Retirement...Really?
By Belinda Ann Thomas, ACP, NCCP

After 28 very happy years with the Vernon Law Firm in Burlington, North Carolina, I
retired on December 29, 2017. My supervising attorney, Wiley P. Wooten, was semi-retired for
most of 2017 and instead of billing 6.5 to 7 hours a day, I was staring at the walls a major por-
tion of my time. Never did I think I would complain about being idle, but I found I had
worked too hard for too long to learn how to relax.

So, on January 2, 2018, a new chapter in my life began. My plan was to work on the
home that I had purchased with my son and daughter-in-law which was the original home
place where I grew up. I wanted to do volunteer work in the community and in my church.
Learning to play the autoharp has always been a dream so I found a place where I could take
lessons. Several of my family members are not well so I knew there would be help needed in
that area. I advertised my services to help with discovery, equitable distribution pretrial orders
and mediation documents with local sole practitioners. And last, but not least, [ have my own
Social Security Disability business which brings in a little extra money for me. Sounds easy,
right?

Beginning the day I retired, all Hades broke loose! My aunt was diagnosed with demen-
tia. Guess who holds her Power of Attorney? I’ve spent the last few months, helping her
granddaughter set up sitters, home health care, taking her to doctor appointments and being
with her during eye surgeries to have cataracts removed. She’s been in the hospital twice and
in rehab once. She’s 83.

I’ve worked on one equitable distribution case. The attorney does not return calls or
emails. Sound familiar?

Autoharp lessons started for me on January 22". The instrument was very easy for me
to learn to play as I have played piano since [ was a child. Ilove playing it so much. The odd
thing is I had been taking classes along with 5 other ladies for about 3 weeks when the teacher
fell face down in the floor during class. She called me before the 4™ lesson and asked me to
teach. I took the instruction book and prepared lesson plans and guess what has been going on
since February? You guessed it! I’ve been teaching the class ever since. We’re planning our
first visit to a nursing home next month to play. How DID this happen?

February, March and April, I volunteered with United Way in the VITA program which
is Volunteer Income Tax Assistance. I had to be certified in income tax preparation. Most of
the clients were elderly or indigent. I met so many wonderful people. Everyone was so very
grateful and were willing to wait as long as necessary to receive the free tax service.



cAROL,

‘av PAGE 26
3

S/
Rprere

Retirement...Really? By Belinda Ann Thomas, ACP, NCCP, continued

For the church, I am part of the “Dove Notes” ministry. We write anonymous notes to
those who are sick, lost loved ones or are just in need of prayer. This is something I can do
from home.

I campaigned and worked the polls on election day for a dear friend who was running
for Clerk of Court in the Republican Primary. When the day was over, I was sunburned, tired
and thirsty. The other candidate representatives were super nice people and we partied more
than anything. By the way, my friend won.

My Social Security Disability cases have doubled since I retired. God told me one night
that I would not have to worry about money. I didn’t realize that He intended to work my fin-
gers to the bone! But I am so thankful to have work (and money!!) and to see people who truly
need disability survive and receive the help they need.

Whew!! Retirement has been very tiring. [ have been back to Court with Mr. Wooten
one time since my retirement to finish an outstanding case. With all I’'m doing, I’'m finding it
hard to figure out where I worked in the time to go to Court. The biggest mystery has been
how I did a lot of these activities when I was still working at the law firm.

The best advice I can give to anyone planning on retiring is to think twice about doing it.
The month is only May. I’m seriously considering going back to work...
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The North Carolina Uniform
Power of Attorney Act: A
Practical Introduction for Real
Estate Practitioners

By JAMEs E. CREEKMAN

an we all agree that dealing with a power of

attorncy in North Carolina has long been, at

best, a frustrating experience? Well, help is

on the way! On July 20, 2017, Governor

Cooper signed Senate Bill 569, “An Act to Adopt the Uniform Power of Attorney Act in this

State,” into law as Session Law 2017-153. It took effect on Ja.nuary 1, 2018, and if you

haven't alrcady donc so, you nced to read it if you practice real estate law or arc called upon

to consider powers of attorncy.

At the 10,000 foot level, the new law
repeals or amends many of the cxisting
statutes dealing with powers of attorney and
adopts the Uniform Power of Attorney Act as
drafted by the Mational Conference of
Commissioners on Uniform Stare Laws,
albeit with a multtude of tweaks and modi-
fications tailored specifically to our needs in
North Carolina.

The cffort to get the legislation intro-
duced and passed was admirably undertaken
by the Estate Planning and Fiduciary Law

Section of the North Carolina Bar
Association, which was very carcful in its
drafting efforts to invite comments, sugges-
tions, and input from a wide varicty of inter-
ested groups, including the North Carolina
Bankers Association, clerks of court, registers
of deeds, advocates for the elderly, the North
Carolina Department of Justice, and other
sections of the MNorth Carolina Bar
Assoclation.

Just so we're clear on terminology—for

ease of reference in this Ardcle:

6SAN - 0104d201515)

® The “Act” refers to the North Carolina
Uniform Power of Amorney Act, codified as
Chapter 32C of the North Carolina General
Starures.

e A “POA” is a power of attorncy—that
is, a document signed by the principal that
appoints and empowers the attorney-in-fact.

® The “principal” is the individual who
grants authority to an attorncy-in-fact in a
POA.

® The “apent” is the attorney-in-face
named in a POA and autherized by the POA
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to act on behalf of the principal. “Agent” is
the term used throughout the Act in licu of
“attorncy-in-fact.”

® The “cxisting law” refers to statutes cur-
rently in cffect regarding powers of attorney,
many of which arc amended or repealed and
replaced by the Act.

As happens with many complex pieces of
legislation, changes made to a bill during the
legislative process can result in minor incon-
sistencies or incorrect cross-references in the
bill as finally enacted. That happened here.
As a result, minor technical corrections to the
Act will likely be forthcoming, probably dur-
ing next year’s legislative session.

No cffort will be made here to provide a
detailed analysis of the new law; delve into
the rights, dutics, and obligations of an agent
named in a POA; or identify needed techni-
cal corrections. Instead, after a brief overview
of the Act, this article focuses on some crit-
cal things that you as a real estate practitioner
need to know about the Act and its interface

with existing law.

A Brief Overview of Organization and
Purpose

As a practical matter, existing law pro-
vides little more than a template for a North
Carolina short form POA, rigid rules regard-
ing durable POAs and an agent’s authority to
make gifts from the principals estate, and
limited guidance for third parties dealing
with an agent.

The Act covers much more territory. It is
rationally organized, relatively stralght-for-
ward, and divided into four Articles:

e Article 1 contains definitions and gen-
cral provisions covering the scope of the Act,
when a POA is considered durable, the
requirements for executing a POA, how the
law that governs the meaning and effect of a
POA is determined, the relationship between
an agent and a court-appointed fiduciary,
when a POA becomes effective, how a POA
may bc terminated, rules relating to the
agent, guldance for third parties dealing with
agents, and the relatonship of the Act w
other laws.

& Article 2 sets forth detailed descriptions
of an agent’s authority relating to specific
subjects such as “real property,” “tangible
p:mna] prop-crry," and “banks and other
financial instrutions.” In addidon, Aricle 2
addresses concerns that an agent’s authority
might be used to dissipate the principals
property or alter the principal’s estate plan by

A
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listing specific categories of authority that
cannot be implicd from a grant of general
authority—thecy can only be granted by
cxpress language in a POA

® Article 3 offers three statutory forms:
a statutory form POA, an agent’s certifica-
tion, and a limited POA for real property
transactions.

® Article 4 clarifics the relationship of the
Act to other law and pre-cxisting powers of
attorncy.

The Key Things You Need To Know

1. Effective January 1, 2018, the existing
law is (mostly) out and the Act is (mostly)
in.

While the transition from old to new is
fairly smooth, it is not cntrcly scamless.
Residuals of the existing law will continue in
cffect even after being repealed and replaced.

Chapter 32A of the North Carolina
General Statuees s the existing law that gov-
erns POAs. Beginning January 1, 2018, only
Article 3 (Health Care Powers of Attorney)
and Artcle 4 (Consent to Health Care for
Minor) remained in effect—the rest of
Chapter 32A was repealed and replaced by
the Act. Or so it seems.

According to new § 32C-4-403(a) of the
Act:

® The Act applies to a POA created
before, on, or after January 1, 2018, unless
(1) the POA conrains a clear indication of a
contrary intent, or (ii} the application of a
particular provision of the Act would sub-
stantally impair the rights of a party.

® A rule of construction or presumption
provided by the Act applies to POAs execur-
cd before January 1, 2018, unless (i) the
POA contains a dear indication of a contrary
intent, or (i) the application of the rule of
construction or presumption would substan-
tally impair the rights of a party created
under North Carolina law in cffect prior to
January 1, 2018, in which casc the Act’s rule
of construction or presumption does not
apply and the superseded rule of construc-
tion or presumption applics.

In short, the Act (including the presump-
ton of durability discussed below) applies to
POAs signed before January 1, 2018. So far,
so good.

But there is one glaring exception to this:
If you are dealing with a Statutory Short
Form POA signed before January 1, 2018,
under the authority of existing § 32A-1, then
new § 32C-4-403(d) states that the authority
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of the agent must be determined by reference
to the powers described in existing § 32A-
2—not the much morc broadly defined
powers contained in Article 2 of the Act. As
a practical matter, this means that when you
cvaluate the authority of an agent under a
Statutory Short Form POA signed before
January 1, 2018, § 32A-1 is sdll alive and
well, and you must determine the agents
aut|'|~:|ri1‘:.-l under cxisting § 32A-2, not
Chapter 32C.

2. The rules regarding durability have
been greatly refined and turned topsy-turvy.

The Act redefines incapacity and changes
the rules regarding the durability of a POA
and the requirements for registering a POA.

First a review of existing law:

» An agent cannot act on behalf of a prin-
cipal after the principal becomes “incapaci-
tated” or “mentally incompetent” unless the
POA is a “durable” POA. The terms “inca-
pacitated” and “mentally incompetent” arc
not defined, and, with one exception, there is
no clear mechanism to determine whether a
principal has become incapacitated or men-
tally incompetent. The exception relates to a
POA that becomes cffective only when the
principal becomes incapacitated or mentally
incompetent (Le., it is a “springing” POA
triggered by the principal’s subsequent inca-
pacity or mental incompetence). In that case,
existing § 32A-8 provides that, unless a third
person dealing with an agent has actual
knowledge to the contrary, the third person
can rely on an affidavit executed by the agent
serting forth that such conditon exists as
conclusive proof that the principal is inca-
pacitated or mentally incompetent.

o A POA 1s not a “durable” POA unless it
says It Is, cither by indicating it has been
signed pursuant to Article 2 of Chapter 324,
by including the phrase, “This power of
attorney shall not be affected by my subse-
quent incapacity or mental incompetence,”
or, “This power of attorncy shall become
cffective after | become incapacitated or
mentally incompetent,” or by including sim-
ilar words showing the principal’s intent that
the authority conferred is exercisable
notwithstanding the principals subsequent
incapacity or mental incompetence.

» Also, there are two separate but related
rules under existing law regarding the regis-
tration (Le., recording) of a durable POA in
the office of the register of deeds:

» A durable POA can be registered in the

register of deeds office before or after the



principal becomes incapacitated or men-
tally incompetent. However, a durable
POA that has not been registered ceases
to be valid when the principal becomes
incapacitated or mentally incompetent
unless (and undl) it is 1:lu|}-r rcgistcrcd n
the appropriate register of deeds office.
» Once a durable POA has been duly rep-
istered in the appropriate register of deeds
office, then all acts performed thercafter
by the agent pursuant to the durable POA
during any period of incapacity or mental
incompetence of the principal have the
same cffect as, and arc fully binding to the
same extent as, would be the case were the
principal not incapacitated or mentally
incompetent.

The practical implications of these two
cxisting rules arc as follows:

e As long as the principal is fully compe-
tent to act on the principal’s own behalf (i.c.,
the principal is neither incapacitated nor
mentally incompetent), a durable POA does
not have to be registered.

s [f a durable POA is duly registered in
the appropriate register of deeds office
before the principal becomes incapacitated
or mentally incompetent, the agent can con-
tinue to act without interrupton after the
principal becomes incapacitated or mentally
incompetent.

o If the durable POA has not been duly
registered in the appropriate register of
deeds office before the principal becomes
incapacitated or mentally incompetent, the
agent cannot act on behalf of the principal

after the principal becomes incapacitated or
mentally incompetent unless and until the
POA is duly registered in the appropriate
register of deeds office. Once the POA s
duly registered, the agent can resume acting
on behalf of the principal. Stated more sim-
ply, the authority of the agent to act is auto-
matically suspended when the principal
becomes incapacitated or mentally incom-
petent, but is restored from the date of reg-
istration if the durable POA is subsequendy
properly registered. However, actions taken
by the agent during the period of suspension
are not validated by the subscquent registra-
tion of the POA.

The rules regarding durable POAs arc
entirely different under the Act, and the Ace
is much cleaner and clearer in its approach w
durability:

s A “durable” POA is defined in § 32C-
1-102(2) as one in which the "incapacir}-' of
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the principal does not terminate” the POA.
“Incapacity,” in turn, is preciscly defined as
follows in § 32C-1-102(6):

Incapacity. — The inability of an individ-
ual to manage property or business affairs
because the individual has any of the follow-
ing statuscs:

1. An impairment in the ability to receive

and evaluate information or make or

communicate decisions even with the use
of technological assistance.

2. Is missing, detained, including incar-

cerated in a penal system, or outside the

United States and unable to return.

o According to § 32C-1-104, a POA is a
durable POA unless it “expressly provides
that it is terminated by the incapacity of the
principal.” This is the complete oppaosite of
cxisting law, which says a POA is not a
“durable” POA unless it says it is.

However, as is the case under existing law, it
is important to remember that if @ POA is
NOT a durable POA, the agents authority to
act on the principals bebalf automatically ter-
minates when the principal becomes incapaci-
tated.

o The Act does not require a POA
{(whether or not it is durable) to be registered
(Le., recorded) in the office of the register of
deeds.

However, it is important to remember that
existing (.8, 47-28 continues to requive a POA
tnvolved in a real estate ransaction to be vegis-
teved (i.e., recorded) in the qﬁf‘e qf.nﬁ:e register
of deeds, regardless of whether or not it is
durable.

e [fthe POA is what is commeonly known
as a “springing” or contingent POA—that is,
one that becomes effective at a future date or
upon the occurrence of a future event or con-
tingency such as the principal’s incapacity—
new § 32C-1-109(b) permits the principal to
authorize the agent or someone clse to pro-
vide written verification that the event or
contingency has occurred.

If the principal’s incapacity is the trigger
for a springing POA and the principal has
not authorized anyonc to make that determi-
natlon or the authorized person is unable or
unwilling to make the determination, new §
32C-1-109(c) provides a default mechanism
for cach catcgory of incapacity to verify the
principal’s incapacity:

o Incapacity based on the principal’s
impairment may be verified by two physi-
cians or licensed psychologists after they have
personally examined the principal.
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o Incapacity based on the principal’s
unavailability may be verified by an amorney
at law, a judge, or an appropriate governmen-
tal official (such as an officer acting under the
authority of the US Department of State, a
military officer, or a swom federal or state
law enforcement officer).

An agent’s authority to act on behalf of an
incapacitated principal under a springing
durable POA docs not automatically termi-
natc when the principal repains capacig—
the POA and the agents authority continue
in cffect until formally terminated.

3. The Act covers more than North
Carolina POAs.

The Act is much broader in its scope than
cxisting law—pu[sua.nt to § 32C-1-103, the
Act covers all POAs (induding POAs from
other states and forcign countries) except for
the following;

s A power to the extent it is coupled with
an interest, including a power given to or for
the benefit of a creditor in connection with a
credit transaction. A “power coupled with an
interest” frequentdy appears in loan agree-
ments, sccurity instruments, and other com-
mercial contracts—these powers are not gov-
erned by the Act.

s A power to make health care decisions.
An effective health care POA must stll com-
ply with Article 3 of Chapter 32A, and an
cffective consent to provide health care for a
minor must still comply with Aricle 4 of
Chaprer 32A.

o A proxy or other delegation to exercise
voting rights or management rights with
respect to an entity. [o give a simple example
of this exception, assume the president of a
corporation signs a general POA anthorizing
his son to act as the president’s agent. While
the president can give broad authority to the
son to act on behalf of the president as an
individual, the president cannot give an
agent authority to act on president’s behalf as
president of the company—only the compa-
ny can confer that authority. Thus, the Act
does not apply to the extent a POA purports
to delegate management rights with respect
to an cntity.

» A power created on a form prescribed
by a government or governmental subdivi-
slon, agency, or instrumentality for a govern-
mental purpose.

4. The Act provides clarity regarding the
execution and validity of a POA.

Here are the basic rules regarding the
exccution and validity of a POA according
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to new § 32C-1-105 and § 32C-1-106 of
the Act:

» A POA signed in North Carolina before
January 1, 2018, is valid if its cxecution com-
plied with the North Carolina law in effect at
the time the POA was signed.

» A POA signed in North Carolina on or
after January 1, 2018, is valid if it is (1) signed
by the principal or in the principals con-
scious presence by another individual direct-
ed by the principal to sign the principal’s
name on the POA, and (ii) acknowledged
(L.e., notarized).

These signing requirements are new and
warrant further comment. Without doubt,
the principal must be lepally competent at
the time the POA is signed. So here’s the rub:
How do you actually have the principal sign
the POA and have the principal’s signamure
duly acknowledged when the principal,
although mentally competent and not inca-
pacitated, is physically unable to sign his or
her name, but can cither sign with a “mark”
or dircct someone to sign the principal’s
name on the principal’s behalf The answer is
embedded in G.S. 10B-20(d) and (e):

(d) A notary may certify the affixation of

a signature by mark on a record presented

for notarization if:

(1) The mark is affixed in the presence

of the notary;

(2) The notary writes below the mark:

“Mark affixed by (name of signer by

mark]) in presence of undersigned

notary ; and

i3) The notary notarizes the signature

by performing an acknowledgment,

oath or affirmation, jurat, or verification

or proof.
() If a principal is physically unable w
sign or make a mark on a record present-
ed for notarization, that principal may
designate another person as his or her
designee, who shall be a disinterested
party, to sign on the principals behalf
pursuant to the following procedure:

(1) The principal directs the designee o

sign the record in the presence of the

notary and two witnesses unaffected by

the record;

(2) The designee signs the principal’s

name in the presence of the principal,

the notary, and the two witnesses;

(3) Both witnesses sign their own names

to the record near the principal’s signa-

ture;

(4) The notary writes below the princi-
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pals signature: “Signaturc affixed by
designee in the presence of (names and
addresses of principal and witnesses)”;
and

(5) The notary notarizes the signature
through an acknowledgment, oath or
affirmadon, jurat, or verification or
proof.

If the POA will be signed by the principal
by using a “mark” or by somecone clse on
behalf of the principal at the principal’s direc-
tion, you need to pay carcful artention to the
requirements in .5, 10B-20. If you donf,
you run the risk that the POA will be invalid.

o A POA signed outside North Carolina
is valid in North Carolina if, when the POA
was executed, the exccution complied with
cither (i) the law of the jurisdiction that
determines the “meaning and effect” of the
POA (as discussed below), or (i1) the federal
requircments for a milicary POA.

Two final comments regarding these
issucs arc significant. First, a signature on a
POA is presumed to be genuine if the prin-
cipal acknowledges the signature before a
notary public or other individual authorized
by law to take acknowledgements. Second,
unless there is a statute that provides other-
wise, a photocopy or clectronically transmit-
ted copy of an original POA has the same
effect as the original.

5. The Act clarifies which law controls.

According to § 32C-1-107 of the Act,
the “meaning and effect” of 2 POA is deter-
mined by (i) the law of the jurisdiction indi-
cated in the POA, or (i1} in the absence of
any such indication, the law of the jurisdic-
tion in which the POA was execured. The
Official Commentary to the Uniform Power
of Artorney Act contains the following
observarion:

The phrase, “the law of the jurisdicdon
indicated in the power of attorney,” is
intentionally broad, and includes any
statement or reference in a power of attor-
ney that indicates the principal’s cholee of
law. Examples of an indication of jurisdic-
ton include a reference to the name of
the jurisdiction in the title or body of the
power of attorncy, citation to the jurisdic-
tions power of attorncy statute, or an
cxplicit statement that the power of attor-
ncy Is created or cxccuted under the laws
of a particular jurisdiction.

The following cxamples may help illus-
trate this rule:

o A POA idendfied as a “North Carolina
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Statutory Short Form Power of Attorney” is
signed by the principal and acknowledged
before a notary public. It doesnt matter
when or where the POA was signed and
acknowledged. The meaning and effect of
the POA will be determined by North
Carolina law.

» A POA indicates that it is governed by
Kansas law. It doesn’t martter when or where
the POA was signed and acknowledged. The
meaning and cffect of the POA will be deter-
mined by Kansas law.

» A POA makes no mention of any state
and is absolutely silent as to what law con-
trols. The meaning and cffect of the POA
will be determined by the law of the state
in which the POA was signed and acknowl-
edged.

6. The Act’s rules governing termination
of a POA are more comprehensive than in
the existing law.

The revocation of a POA under existing
law is g\m’crncd b}r §32A-13. The correspon-
ding provision in the Act is § 32C-1-110.
Unlike under existing law, the Act draws a
clear distinction between the termination of
a POA and termination of the agent’s
authority under the POA.

Under the Act, a POA terminates when
any of the following occur

s The principal dies.

o [f the POA is not durable, the principal
becomes incapacitated.

e The principal revokes the POA.

® The POA provides that it terminates.

o The purposc of the POA is accom-
plished.

s The principal revokes the agent’s
authority or the agent dies, becomes incapac-
itated, or resigns, and the POA docs not pro-
vide for another agent to act under the POA.

» A guardian of the principal’s estate or
gencral guardian terminates the POA.

Under the Act, an agent’s authority under
a POA terminates when any of the following
occur:

# The principal revokes the authority in
writng,

 The agent dics, becomes incapacitated,
resigns, or is removed.

s The court enters a decree of divorce
between the principal and the agent, unless
the POA provides otherwise.

s The POA terminates.

» A puardian of the principal’s cstate or
gencral guardian terminates the agent’s

authority.
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There are also several ancillary “rules” in §
32C-1-110 of the Act relating to termination
worthy of mention:

¢ A POA does not become “stale”™—
unless a POA provides for termination
upon a certain date or after the passage of 2
period of time, lapse of time since execu-
tion is irrelevant to the POA's validity. This
provision validates old POAs that have not
been terminated.

o A new POA docsnt automatically ter-
minate an old POA. To effect a revocation, a
subsequendy exccuted POA must expressly
revoke a previously exccuted POA or state
that all other POAs are revoked. The require-
ment for express revocation prevents inad-
vertent revocation when the principal
intends for one agent to have limited author-
ity that overlaps with broader authority held
by another agent.

Section 32C-1-110 of the Act has two
very important “savings® provislons:

» A termination event is not cffective as to
the agent or any person dealing with the
agent who, without actual knowledge of the
termination event, acts in good faith under
the POA.

s If the POA is a non-durable POA, the
incapacity of the principal is not cffective as
to the agent or any person dealing with the
agent who, without actual knowledge of
principals incapacity, acts in good faith
under the POA.

In cither case, an act so performed, unless
otherwise invalid or unenforceable, binds the
principal and the principal’s successors in
Interest,

Section 32C-1-110(g) of the Act also pro-
vides specific guidance as to how a principal
may revoke a POA:

o If the POA has been registered in an
office of the register of deeds, the principal
must register an “instrument of revocation”
in that officc executed and acknowledged by
the principal while the principal is not inca-
pacitated, together with proof of service on
the agent in the manner preseribed for serv-
ice under Rule 5 of the North Carolina Rules
of Civil Procedure.

o [f the POA has not been registered in an
office of the register of deeds, it may be
revoked by one of the following methods:

o A subsequent written revocatory docu-

ment executed and acknowledged by the

principal while the principal is not inca-
pacitated.

@ Ecing burnt, torn, canceled, obliterated,
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or destroyed, with the intent and for the

purpasc of revoking it, by the principal or

by another person in the principal’s pres-
ence and at the principal’s direction, while
the principal is not incapacitated.

7. Section 32C-1-111 of the Act address-
es coagents and successor agents.

A principal may (i) designate two or more
persons in a single POA to act as coagents,
(1i) designate one or more successor agents to
act if an agent resigns, dies, becomes incapac-
itated, is for some reason not qualified to act,
or declines to serve, and/or (iil) grant author-
ity to designate onc or more successor agents
to an agent or other person designated by
name, office or functions.

» Unless the POA expressly requires coa-
gents to act jointly, cach coagent may exercise
the coagents’ authority independently with-
out the knowledge, consent, or joinder of
any other coagent or coagents.

¢ Unless the POA provides otherwise, if
any onc or morc coagents resigns, dies,
becomes incapacitated, or otherwise fails to
act, the remaining agent or coagents may
continue to act.

» Unless the POA provides otherwise, a
successor agent has the same authority as that
granted to the original agent. However, a
successor agent may not act until all prede-
cessor agents have resigned, died, become
incapacitated, are no longer qualified to
serve, or have declined to serve.

8. What are the “safe harbors” you can
rely on when presented with a POA, and
what can you request from the agent?

Article 5 of existing Chaprer 32A (§ 32A-
40 through § 32A-43) addresses the fre-

qurnﬂy cncountcrcd PI’O]:IICITI Dl'- persons

refusing to accept a POA. These issues are
addressed In considerable detail in § 32C-1-
119 and § 32C-1-120 of the Act.

Section 32C-1-119(k) and (<) pm\ridc
two important safc harbor protections for
you if you accept a POA:

e If you in good faith accept an acknowl-
cdged (ic., notarized) POA without acrual
knowledge that the principal’s signature is
not genuing, you may rcly upon the pre-
sumption that the principal’s signature is
genuine. This provision restates the safe har-
bor that appears in § 32C-1-105 of the Act.

e [fyou in good faith accept a POA with-
out actual knowledge that the POA is void,
invalid, or terminated, that the purported
agent’s authority is void, invalid, or terminat-
ed, or that the agent is exceeding or improp-
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erly exerclsing the agent’s authority, (i) you
may rely upon the POA as being valid and
still in effect, the agent’s authority as being
genuine, valid, and still in effect, and the
agent as not having exceeded and having
properly exercised the agent’s authority; and
(ii} you will not be responsible for any breach
of fiduciary duty by the agent, including any
breach of loyalty, any act of sclf-dealing, or
any misapplication of moncy or other prop-
erty paid or transferred as directed by the
agent. This safe harbor applies without
regard to whether or not you demand or
receive a certification from the agent (as dis-
cussed below).

When you are asked to accept a POA,
existing § 32A-40(b) permits you to require
an affidavic from the agent stating thar the
agent has no actual knowledge of the revoca-
tion of the POA or facts that would cause the
agent to question the authendcity or validicy
of the POA—in short, that the POA is valid
and in cffect according to its terms. You are
entitled to rely on that affidavit as long as
you arc acting in good faith and have no
actual knowledge to the contrary.

Section 32C-1-119(d) gocs far beyond
cxisting § 32A-40(b). If you arc presented
with, and asked to accept, a POA, you may
request, and, as long as you are acting in
good faith and without actual knowledge to
the contrary, you may rely without further
investigation upon, any onec or more of the
following:

» A certification exccuted by the agent to
the effect that the agent did not have actual
knowledge at the time of the POA is present-
ed to you (1) that the POA is void, invalid, or
terminated, (1i) that the agents authority is
vold, invalid, or rerminated, or (1) of facts
that would cause the agent to question the
authenticity or validity of the POAL A certi-
fication meeting these requirements is suffi-
cient proof to you that (i) the POA is authen-
tic and valid and has not been terminated,
(ii) the agent’s authority is valid and has not
been terminated, and (1i1) other factual mart-
ters stated in the certification regarding the
principal, agent, or POA are true.

If the exercise of the POA requires execu-
tion and delivery of an instrument that is
recordable, you may require that the certifi-
cation be prepared and executed so as to be
recordable—i.c., acknowledged or in the
form of an affidavit with an appropriatc
jurat. Section 32C-3-302 provides a statuto-
ry form that, if used, sarisfies the require-
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ments for an agent’s certification.

o An English translation of the POA if the
POA contains, in wholc or in part, language
other than English.

¢ An opinion of counscl as to any matter
of law concerning the POA if you provide in
a writing or other record the reason for your
request. This provision may be particularly
uscful when a POA is presented to you that
is not a standard North Carolina POA. For
example, when presented with a POA that
appears to be a Kansas POA, you may
request an opinion from a Kansas attorncy
confirming that (i) the POA was validly cxe-
cuted under Kansas law, (ii) the POA has
been properly acknowledged, (iii) the POA is
a durable POA, and (iv) after describing or
identifying the transaction to be undertaken
by the agent on the principal’s behalf, the
agent has appropriate authority under the
POA and Kansas law to effect the transaction
without exceeding or improperly cxercising
the agent’s powers.

The principal is responsible for the
expensc of an English translation or an opin-
ion of counsel requested under § 32C-1-120
unless the request is made morce than scven
business days after the POA is presented for
acceptance.

9. When may you be liable for refusing
to accept a POA?

As is currently the case under existing §
32A-41, a person who unrcasonably rcfuses
to accept a POA is exposed to potential lia-
bility under § 32C-1-120(c) of the Act.
Patterned in part after existing § 32A-42,
new § 32C-1-120 contains a laundry list of
statutory cxccptions that permit you to

refuse to accept a POA without incurring
liability.

However, to avoid potential liabiliey, there
are some timelines you need to observe care-
fully when presented with a POA:

L] NO Iﬂu:]' ﬂ'la.l'l SCVCN buﬁinﬁs d.a}'s 3.&‘:]'
being presented with an acknowledged POA
and being asked to accept it, you must
accept the POA, refuse to accept the POA
tor one of the reasons discussed below, or
l—cqu.cst a D:l'ti.ﬁc:-llion, a Uﬂ.nslﬂr.ion, or an
opinion of counsel from the apent (as dis-
cussed In #B above).

- ]F }N:Il.l rtqu.l:st a q:]‘tiﬁﬂ.ti.ﬂn' a t[:l.l'lsl:-l—
tion, or an opinion of counsel, then within
form, you must ecither accept the POA or
l‘l::Fl.lsc o mpt d]c PDA ﬁ:".' onc Ulc d.'lc rca-

Of
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Attorney

sons discussed below.

In addition, you are not authorized to
requirc an additional or different form of
POA if the POA you arc presented reason-
ably appears to authorize the agent to con-
duct the business the agent desires to con-
duct.

You arc not required to accept a POA if
any of the following circumstances exist, and
you arc not exposed to liability if you refuse
to accept it for one of the following reasons:

# The POA has not been duly acknowl-
cdged.
# You are not otherwise required to
TJ".C samc Circummnccs.

# Engaging in a transaction with the
:-l.gcnt or tllc l:ll'i.l'lcip’al jn &lc samc Cil—cum.‘
stances would be inconsistent with applica-
ble federal law.

» You have actual knowledge of the termi-
nation of the agent’s authority or of the POA
bcE:ll—f m]'ci,g: Ofdlc me.

- YDLLr l'cq'ucst ﬁ:f a G:I'I.i.ﬁcatiﬂn, a trans-
lation, or an opinion of counsel is refused.

- YDI.I d.id. not “:Cl:'i\"t a Ctltiﬁm.r_iﬂn,
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translation, or opinion of counscl you
requested in reasonably satisfactory form
within a reasonable period of time.

e You belicve in good faith that the POA
is not valid or that the agent does not have
the authority to perform the act requested,
whether or not you have requested or have
been provided a certification, a translation,
or an opinion of counsel.

L] YD“ hm mnﬂblt Causc o quﬁtiﬂn
the authenticity or validity of the POA or the
appropriateness of its exercise by the agent.
breached any agreement with you, whether
in an individual or fiduciary capacity.

s You make, or have actual knowledge
that another person has made, a report to the
enforcement stating a pood faith belief that
the principal may be subject to physical or
financial abuse, neglect, cxploitation, or
abandonment by the agent or a person acting
EJ]— or widl d-.'c Qgcnt.
refusing to accept a POA that are specifically
intended to protect banks and other financial
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institutions, but which may apply to others
as well. A person asked to accepr a POA is
not required to do any of the following:

» Open an account for a principal at the
request of an agent if the principal is not cur-
rently a customer of the person asked to
accept the POAL

# Make a loan to the principal at the
request of the agent.

# Permit an agent to conduct business not
authorized by the terms of the POA, or oth-
erwise not permitted by applicable statute or
regulation.

If you arc presented with a POA, you
will not be “deemed” to have unreasonably
refused to accept the POA solely on the
basis of your failure to accept the POA
within scven business days or, if you have
promptly requested a certification, a trans-
lation, or an opinion of counsel, prior to
your receipt of requested items in reason-
ably acceptable form.

10. How does the Act guard against
abuse on the part of an agent?

At the outset, it is Important to remember
that an agent appointed under a POA is a
fiduciary. According to § 32C-1-114 of the
Act, the agent must always act (i) in accor-
dance with the principal’s reasonable expec-
tations to the extent actually known by the
agent and, otherwise, in the principal’s best
interest, (ii) in good faith, (iil) loyally for the
principal’s benefit, (iv) only within the scope
of authorit}r gra.nl:cd in the POA, and (v) In
a manner so as not to create a conflict of
interest that impairs the agent’s ability to act
impartially in the principal’s best interest.

In exchange for mandated acceptance of
an agent’s authority, the Act does not require
persons dealing with an agent to investigate
the agent or the agent’s actions. However,
safeguards against abuse by the agent are pro-
vided by creating what is essentially a two-
ticr system when granting an agent authority.
Section 32C-1-201 of the Act draws a sharp
distinction between acts that may be per-
formed by an agent under a “gencral” grant
of authority and acts that require a “specific”
grant of authority.

General Grant of Authority

Let’s talk first about what may be per-
formed by an agent under a “gencral” grant
of authority. As noted carlier, Article 2 of the
Act addresses the authority of an agent under
a POA. More specifically, § 32C-2-203
addresses general issucs relating to authority,
while § 32C-2-204 through § 320C-2-217
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provide detailed descriptions of general
authority relating to specific subjects such as
“real property,” “tangible personal property,”
and “banks and other financial institutions.”

Pursuant to § 32C-2-202, a principal
may incorporate any or all of the powers list-
cd in § 32C-2-204 through § 32C-2-117 in
full into the POA cither by a reference to the
short descriptive term for the subject used in
the Act or w the section number. In addi-
don, § 32C-2-202 permits a principal to
modify any authority incorporated by refer-
ence in a POAL If a POA grants to an agent
authority to do all acts that a principal could
do, the agent has the general authority
described in § 32C-2-204 through § 32C-2-
216 (but not § 32C-2-217, which addresses
the agent’s authority to make gifts on behalf
of the principal—as noted below, the author-
ity to make gifts on behalf of the principal
requires specific authority).

Specific Grant of Authority

Now let’s shift to acts that require a “spe-
cific” grant of authority. § 32C-2-201 pro-
vides heightened requirements for granting
authority for actions that could dissipate the
principal’s property or alter the principal’s
cstatc plan. More specifically, § 32C-2-
201(a) lists the fauowing sp-ociﬁc catcgorics
of authority that cannot be implicd from
any grant of general authority, but which
may be granted only through express lan-
guage in the POA:

* An agent may not do any of the follow-
ing on behalf of the principal or with the
principal’s property unless the POA aexpresly
grants the agent that authority:

» Make a gift. However, even if the agent

is expressly authorized to make a gift, that

right is limited by § 32C-2-201(b) and

(c) and by § 32C-2-217.

» Create or change rights of survivorship.

# Create or change a benefidiary designa-

tlon.

# Dclepate authority granted under the

POA,

» Waive the principal’s right to be a bene-

ficiary of a joint and survivor annuity,

including a survivor benefit under a

retirement plan.

# Exercise fiduciary powers that the prin-

cipal has authority to delegate.

# Renounce or disclaim property, includ-

ing a power of appointment.

» Excrcise authority over the content of

electronic communication, as defined in

18 U.5.C. § 2510(12), sent or received by
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the principal.

# In matters rclating to revocable and
irrevocable trusts created by the principal as
scttlor, an agent may not do cither of the fol-
lowing unless the POA or the terms of the
trust expressly grants the agent that authority:

» Excrcise the powers of the principal as

sertlor of a revocable trust in accordance

with G.5. 36C-6-602.1.

» Excrcise the powers of the principal as

settlor of an irrevocable trust to consent

to the trust’s modification or termination
in accordance with .S, 36C-4-411(a).

And here’s a related, but incredibly
important, rule against sclf-dealing that
appears in § 32C-2-201(c): Even if the POA
authorizes the agent to do any of the specific
actions identified above, unless the POA pro-
vides otherwise, the agent may not exercise
“general” or “specific” authority under a
POA to create in the agent, or in an individ-
ual to whom the agent owes a legal obliga-
tion of support, any interest in the principal’s
property, whether by gift, right of survivor-
ship, beneficiary designation, disclaimer, or
otherwise. This rule can be very important in
real estate transactions.

So what does all of this mean in practical
terms? When trying to determine whether an
agents action will be within the scope of the
agents authority and consistent with the
agents fiduciary duty to the principal, here
arc questions you need to consider:

» Is the proposed action within the scope
of the general authority granted to the agent?

o Is the proposed action onc which
requires specific authority? If so, does the
POA expressly grant that specific authoriny?

» Will the proposed action create in the
agent, or in an individual to whom the
agent owes a legal obligation of support,
any interest in the principals property,
whether by gift, right of survivorship, bene-
ficiary designation, disclaimer, or other-
wisc? If so, does the POA expressly author-
ize such sclf-dealing?

» Even if the proposed action is author-
ized by the POA, is the proposed action con-
sistent with the agent’s fiduciary duty to the
principal?

11. So what are the categories of author-
ity listed in Article 2 of the Act?

No attempt will be made here to discuss
in detail any of the categories of authority
listed in Article 2 of the Act. For our purpos-
cs here, a listing of the section ttles is suffi-
clent:
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§ 32C-2-204. Real property

§ 32C-2-205. Tangible personal property

§ 32(-2-206. Stocks and bonds

§ 32C-2-207. Commoditics and options

§ 32C-2-208. Banks and other financial
institutions

§ 32C-2-209, 'Dpcration ofcntity

§ 32C-2-210. Insurance and annuities

§ 32C-2-211. Estates, trusts, and other
beneficial interests

§ 32C-2-212. Claims and litigation

§ 32C-2-213. Personal and ﬁu‘nﬂ}r main-
tenance

§ 32C-2-214. Benefits from governmen-
tal programs or civil or military service

§ 32C-2-215. Retirement plans

§ 320C-2-216. Taxes

§ 32C-2-217. Gifts authorized by gcncra]
authority

§ 32C-2-218. Gifts authorized by court
order

§ 32C-2-219. Certain acts authorized b)-'
the court

Real estate practitioners will need to
become intimately familiar with the authori-
tics listed in § 32C-2-204 (rcal property), §
32C-2-205 (tangible personal property), and
§ 32C-2-208 (banks and other financial
institutions).

12. The new statutory short form POA
will be very useful.

Article 3 of the Act provides three staru-
tory forms:

1. § 32C-3-301. Statutory form power of
attorney

2. § 32C-3-302. Agents certfication

3. % 32C-3-303. Limited power of attor-
ney for real property.

The “MNorth Carolina Statutory Short
Form Power of Attorney” in § 32C-3-301
of the Act is the updated counterpart to the
cxisting § 32A-1 statutory short form gen-
cral POA. It contains, in plain language,
instructions to the principal and agent
Step-by-step prompts are given for designa-
tion of the agent and successor agents and
the grant of general and specific authority.
In the scction of the form addressing gener-
al authority, the principal must initial the
subjects for which the principal wishes to
delegate general authority to the agent. In
the section of the form addressing specific
authority, certain categorics of specific
authority arc listed, preceded by a warning
to the principal about the potential conse-
quences of granting such authority to an
agent. The principal is instructed to initial

%.soc\‘
only the specific catcgorics of actions that
the principal intends to authorize.

As you review the new North Carolina
Statutory Short Form Power of Attomney
form, keep in mind that the POA is durable,
cffective immediately, and docs not revoke
any existing POAs.

Also, the scction of the form addressing
specific authority very intentionally does not
cover two trust-related marters: whether the
agent can exercise the powers of the principal
as settlor of a revocable trust in accordance
with G.5. 36-6-602.1, or the powers of the
principal as sertlor of an irrevocable trust to
consent to the trust’s modificarion or termi-
nation In accordance with G.5. 36C-4-
411(a). The drafters of the legislation proper-
ly belicved that these orust-related provisions
should not be included in a “boiler-plate”
statutory form, but rather should be includ-
ed in a POA only after thoughtful consider-
ation by the trust sertlor with the advice of
compctent counsel.

The introductory language in § 32C-3-
301 indicates that the new form is a “nonex-
clusive method to grant a power of attorney”
and that a document “substantially” in the
form of the one set forth in § 32C-3-301
“may bec used to creatc a statutory form
power of attorney that has the meaning and
effect prescribed by [Chapter 32C]." This
leaves ample wiggle room for the short form
POA to be “tweaked.” It is not identical to
the statutory short form POA appearing in §
32C-3-301.

13. The “Agent’s Certification” should
be routinely used in real estate transactions.

The sccond statutory form, the “Agents
Certification as to the Validity of Power of
Artorncy and Agents Authority,” appears in
§ 32C-3-302. This form is patterned after
the Affidavit of Attorney-in-Fact sct forth in
existing § 32A-40(d). According to § 32C-1-
119(d)(1), of you are asked to accept a POA,
you may rely on the accuracy of the state-
ments contained in the certification without
further investigation if you arc acting in good
faith and have no actual knowledge to the
contrary. You should routinely require an
Agents Certification in every real estate
transaction.

14. The new “Limited Power of
Attorney for Real Property” will prove very
useful for real estate attorneys.

The third statutory form, “MNorth
Carolina Limited Power of Attorney for
Real Property,” appears in § 32C-3-303.
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There is no corresponding statutory form
under existing law.

This new form was the product of close
collaboration between the Estate Planning
and Fiduciary Law Scction of the NCBA, the
Real Property Section of the NCBA, and the
North Carolina Bankers Association to help
resolve a persistent problem: whether the
authority granted to the agent in a limited
POA presented at or immediately before the
closing of a real cstate transaction is suffi-
ciently specific to the transaction and suffi-
cicntly broad in its scope, particularly when
financing is involved. The related question is
critical: Should the agent be permited to
execute transaction-related documents on
the principal’s behalf?

The new starutory form will hopefully be
uscd widely as a standard limited POA that
provides great flexibility for an agent to han-
dle real estate closings on behalf of the prin-
cipal. The new form:

o Grants the agent full authority to act
on behalf of the principal with respect to
certain identified real property, all tangible
personal property related to the property,
and all financial transactions relating to the
property.

» Incorporates by reference the gencral
authority to act with respect to real property
as set forth in § 32C-2-204, l:a.ngiHc person-
al property as set forth in § 32C-2-205, and
banks and other financial institutions as set
forth in § 32C-2-208.

» Specifically states the authority granted
to the agent may be exercised by the agent
cven though the exercise of that authority
may benefit the agent or a person to whom
the agent owes an obligation of support,
thereby resolving the potential problem of
sclf-dealing,

Unless an expiration date is specified in
the POA, the authority of the agent auto-
matically expires onc year from the date of
the POA. Actons taken by the agent while
the POA remains in effect continue to bind
the principal cven after the agent’s authority
cxpires.

There is onc small issuc that may require
your thoughtful attendon. The introductory
language in the form’s Grant of Authority
authorizes the agent to act for the principal
with respect to “all financial transactions
relating to the Property,” and the authority
granted expressly includes the authority to
act with respect to banks and other financial
institutions as ser forth in § 32C-2-208.
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That section applies only to dealing with
banks and other financial institutions.

The unresolved question is this: Is the
gencral language that authorizes the agent to
act for the principal with respect to “all
financial transactions rclating to the
Property” sufficient to cover private financ-
ing that docs not involve a bank or other
financial institution?

If private financing is anticipated, you
should consider adding appropriate language
to the limited POA.

15. On the subject of self-dealing, here’s
another thing you need to think about.

Let’s assume that Ma signs a POA
appointing Pa as her agent, granting Pa gen-
eral authority to do all acts that Ma could do.
The POA expressly authorizes Pa to make
gifts (including to himself) and to exercise
authority that may benefie Pa. Its a very
broad POA. Ma is now incapacitated and in
a nursing home. Pa wants to borrow moncy
from the bank and usc the family home as
collateral. In the following scenarios, keep in
mind new § 32C-1-114(d):

When exercising a power under the
power of attorney, an act by an agent that is
in good faith for the best interest of the prin-
cipal is not voidable and the agent is not
liable solely because the agent also bencfits
from the act or has an individual or conflict-
ing interest in relation to the property or
affairs of the principal.

Now consider the following situations:
Ma either owns the house or the house 1s
owned by Ma and Pa as tenants by the entire-
ty. Can Pa use the POA to sign Ma's name to
a deed of trust encumbering Mas house to
secure his debt to the bank?

Despite § 32C-1-114(d), this should
causc you heartburn, particularly if Ma will
not derive any apparent bencfit from the
loan. However, if the purposc of the loan is
to fix up the home or to help pay Mas nurs-
ing homes bill, a strong arpument can be
made that PPa can execute the deed of trust on
Mas behalf as her agent. That arpument
becomes even stronger if Ma is a co-borrower
on the note.

Now lets change the facts a bit. The
home is titled in Pa’s name, which means
that Ma has only an inchoate marital inter-
est in the property. Let’s further assume that
Ma will not derive any benefit from the
proceeds of the loan. Can Pa use the POA
to sign Ma's name to a deed of trust encum-
bering their home when Pa will be the only

noARaL,
Bt smemert

one signing the promissory note to the bank
and will be the only one benefitting from
the loan?

Under the Act, the answer is apparentdy
“yes.” New § 32C-204(10) was drafted
cxpressly to address this siadon: With
respect to any real property owned or
claimed to be owned by the principal’s
spouse and in which the principal’s only
interest is a marital interest, [the agent may]
walve, release, or subordinate the principal’s
inchoate right pursuant to G.5. 29-30 to
claim an elective life estate in the real proper-
ty, regardless of whether the waiver, release,
or subordination will benefit the agent or a
person to whom the agent owes an obliga-
tion of support.

16. Finally, let’s talk about “seal.”

In years gone by, a deed was not a deed
unless it was “executed under seal.” While
purists may have blanched, others rejoiced
when the requirement for a conveyance of
rcal property to be exccuted under scal was
abolished in 1999 with the passage of G.5.
39-6.5.

Unfortunately, G.5. 39-6.5 didnt fully
resolve the seal issue, ar least Insofar as It
involved an instrument signed by an agent
under the authority of a POA. Existing G.5.
47-43.1 currently provides as follows:

When an instrument purports to be exe-

cuted by partics acting through another

by virtue of a power of attorney, it shall be
sufficient if the attorney or attorney-in-
fact signs such instrument cither in the
name of the principal by the attorney or
attorncy-in-fact or signs as attorncy or
attorncy-in-fact for the principal; and if
such Instrument purports to be under
seal, the seal of the artorney-in-fact shall
be sufficient. For such instrument to be
cxccuted under scal, the power of attor-

ncy must have been exccuted under seal.

{(Emphasis added)

This statute, which 1z now almost 70
years old, has long harbored risk for rcal
cstatc practitioncrs.

Consider, for example, a pre-printed deed
or deed of trust form that indicates it is being
exccuted under seal and the word “seal”
appears after the grantor’s name in the signa-
turc block. If the deed or deed of trust says it
is being executed under seal (even if it is no
longer required to be exccuted under seal), is
the signature of the agent on behalf of the
principal sufficient if the POA was not exc-
cuted by the principal under seal? According
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to (5.5, 47-43.1, the authority of the agent
signing a deed or deed of trust on behalf of
the principal that purports to be under seal is
called into question unless the POA was exe-
cuted by the principal under scal.

Fortunately, SL 2017-153 fully resolves
this issue:

# The Act does not require a POA to be
executed under scal, and it is worth noting
that the statutory POA forms set forth in §
32C-3-301and § 32C-3-303 of the Acr do
not indicate that they are under seal.

» Scction 32C-2-203(3) expressly author-
izes an agent to “[e]xecute, acknowledge,
seal, deliver, file, or record any instrument or
communication the agent considers desirable
to accomplish a purpose of a ransaction....”
(Emphasis added)

¢ Section 2.3 of SL 2017-153 amends
(.5. 47-43.1 by changing the phrase “attor-
ney-in-fact” to “agent” cach time It appears
and by dcleting the last sentence of the
statute. Effective J:;.nuary 1, 2018, G.§. 47-
43.1 will read as follows:

§ 47-43.1. Exccution and acknowledg-

ment of instruments by attomneys or

attorncys-in-fact.

When an instrument purports to be exe-
cuted by parties acting through another by
virtuc of a power of attorncy, it shall be suf-
ficient if the attorncy or agent signs such
instrument cither in the name of the princi-
pal by the attorney or agent or signs as attor-
ney or agent for the principal; and if such
instrument purports to be under seal, the scal
of the agent shall be sufficient.

The elimination of the last sentence of
(.5, 47-43.1 permits an agent to sign an
instrument under seal on behalf of the prin-
cpal as of January 1, 2018, rcgardless of
whether the POA was signed by the principal

u.ndcr SCQ]..

A Parting Observation

Dealing with POAs will still be difficult
E.I'Id cha]lcnging. pa.rdcula.ﬂy il'l I'Cﬂl cstatc
tl'ﬂnSE.Ctj.Ol‘lS. HOWC\"CF. rna.n}-' D"'— thc Frustra—
tiClI'IS we havc cndurcd il'l recent }-’C‘EI.S WIJ.I
n’cnmaﬂ}r cvaporatc, ]_:I-I'D\"Idtd we takc til'l'lt
to become familiar with the Act and begin
using ﬂ'lt ncw statutory 'FOITI'IS. PG.I'I'.ICL].].:!.I’I.:H’
d‘IC ncw lll‘l‘litcd. PD}".'- for rcal PI'OPCI'L'}-' trans-
actions. Good luck! m

Prior to bis recent retirement, James E
Creckman was with Ward and Smith, PA, in
Raleigh.

This article is property of the North Carolina State Bar and is reprinted with the permission of the North Carolina State Bar. Creek-
m@aR, James. Spring 2018, The North Carolina Uniform Power of Attorney Act: A Practical Introduction for Real Estate Prattitidivers) &
pages 8-16 in J.R. Duncan, Editor. The Journal, Volume 23, Number 1.
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Board of Legal Specialization Launches A New

Specialty in 2018

By DEniseE MuLLeEN,

The Privacy and Information Security
Law Specialty Committee of the State Bar
Board of Legal Specialization is at the cutting
cdge of a rapidly changing legal landscape.
Committee members (see sidebar) are set o
launch the new specialty certification in
2018, building upon an existing national cer-
tificatc  offered by the Intcrnational
Association of Privacy Professionals (IAPP).
IAPP offers a Certified Information Privacy
Professional-US (CIIP/US) training program
and cxam to applicants throughout the
United States and beyond. The North
Carolina specialty will utilize the IAPP cerdfi-
cate to qualify applicants for a short exam
that will focus on state as well as the interpre-
tation of federal and international law:

Rapidly cvolving technologics affect many
NC companies, particularly those in special-
ized fields like pharmaceuticals and sustain-
able cnergy. As technology further advanees,
these companies face big challenges in pro-
tecting their corporate and employee data. We
have all seen the effects of massive dara
breaches over the last several years. Privacy
lawyers handle those unfortunate situations as
well as many other corporate technological
and sccurity issucs on a daily basis. Lawyers
who arc able to assist dicnts in successfully
navigating these fast moving business and
legal waters are in high demand. This new
specialty certification will help dicnts locate
qualified counsel, and also provide all North
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Carolina lawyers with referral options when
the need arises.

The committee members were asked to
share their cxperience and perspectives on
practicing privacy and information sccurity
law, and on how the new certification can
benefit lawyers throughout the state.

(Q: What sets this practice area apart?

Privacy law is a cutting edge arca. It is con-
stantly cvolving and it impacts almost every
aspect of our lives. Every time we pick up our
smart phone we arc implicating some aspect
of privacy law. —F. Marshall Whll
(); Did your interest in privacy law begin in
law schoaol?

My interest actually began with pre-law
school employment in financial services where
data privacy was cngrained in the business
model. [ learned that [ really enjoyed helping
clients with cutting edge issues in a rapidly
cvolving topic arca. —Nathan Standley
(): Have you already attained the IAPP
CIPP/US certification? If so, why did you
pursue that?

I became [APT CIPP/US certified in 2015
because I had been actively practicing privacy
and information security law and I hoped that
the CIPP/US cemification would help
demonstrate to clicnts and prospective clients
that | was knowledgeable in the law; in tech-
nology, and in customs relevant to privacy and
information security. At the time, neither the
ABA nor any state bar recognized a specializa-

SPECIALIZATION

tion in privacy or
information sccurity
law, and there was
not any other wide-
ly-recognized, credi-

ble certification

authority. —
Martthew Cordell
Q): Describe a typi-
cal client or client
situation.

The situations that our dients face vary
significantly. Currently we are secing a fair
number of dients with business email com-
prornisc (BEC) or uspooﬁng" lssucs. Data
incidents involving the insertion of malware
into a clients system to scrape personal data
and data Incidents involving employee error
(such as a lost laptop) arc not uncommon.
But privacy and information sccurity is much
more than just cybersecurity and data breach-
es. Clients face privacy issues In dealing with
employce and customer personal informa-
tion, monitoring others, recording calls, send-
ing documents containing social security
numbers, conducting background checks and
drug testing, designing legally adequate data
security plans, and providing adequate notice
to consumers of collection and use of their

personal data. GDPR (the EU General Data

Privacy and Information Security
Specialty Committee

Marthew A. Cordell, Chair
Elizabeth H. Johnson, Vice Chair
Alicia A. Gilleski

Karin M. McGinnis

Elizabeth E. Spainhour

Nathan E. Standley

E Marshall Wall

Clark C. Walton

SPRING 2018



Protection Regulation, which will be
enforced bcginning Ma}r 25,2018) 1sa prior—
ity for many companies right now. —Karin
McGinnis

(Q: What's the most interesting/difficult/chal-
lenging information security legal issue you
have handled?

The larpe-scale data sccurity incident
responses that [ have worked on over the
years have consistentdy been the most chal-
lenging, because there are so many applicable
laws, regulatory bodics, contract and insur-
ance requirements, law enforcement con-
cerns, and reputational risks, all of which
must be handled in a very compressed rime-
frame. —Marthew Cordell
(Q: How has the practice changed in the past
five years?

The biggest challenges in this practice are
keeping up with developments and conform-
ing my advice to the needs of dynamic, fast-
paced situations. When 1 started, my firm
had just handed out Blackberries for the first
time, MySpace was making more news than
Facebook, and there were relatively few priva-
cy laws. The practice changes weekly, not
yearly, in terms of new technology, emerging
security threats, new casc law, and new or
amended starures and regularions. To be suc-
cessful in this practice, you must be willing tw
devote substantial time to maintaining
expertise because, even though the area is
maturing, it will never be static. On this
point, having a tcam of devoted practitioners
is a significant advantage.

Clients’ sophistication and knowledge of
the subject marter also has increased signifi-
cantly in the last five years. What has not
changed, and likely will never change, is their
expectation that our advice will be clear, prac-
tical, responsive, and actonable. In this prac-
tice, when applicable laws may be out of date
with technology or must be applicd to unan-
ticipated situations, a depth and variety of
expericnee Is really cridcal to meer client
needs and expectations, more so now than
five or ten years ago. —Elizabeth H. Johnson
(Q: What gives you the most satisfaction
about practicing privacy and information
security law?

I enjoy helping clients through what can
be an extremely stresstul and difficult time,
for example when a data breach hits and the
client needs quick and clear puidance on how
to procced. It is satistying to sce dients gain
morc confidence that the situation can be
resolved and that there is a team 1 can bring

oAy
Ny

to the table to help the current siwation and
help minimize the risk of future incidents. |
also enjoy the challenge of staying on top of
changes in the law and practicing in an area
where the new lepal theories are being devel-
oped and tested, such as legal claims by con-
sumers for data breach violations. It Is never
boring or routine. —Karin McGinnis

Q: Does a lawyer need to be technologically
proficient to practice in this specialty area?

Not necessarily as there are numerous
aspects to this practice arca that do not
involve technology; however, technology
prowess Is always beneficial. —Nathan
Standley
Q: How do you keep up with the changes in
technology that affect your dients?

I subscribe to a number of blogs and email
updates, follow industry leaders on social
media, and am a member of several technol-
ogy associations that send updates about the
industry. —E Marshall Wall

When | come across a technology I don't
understand, [ set aside some time to dig into
the topic and educate mysclf about it—some-
dmes by simply Googling it and reading for
an hour or two. One of the benefits of being
an in-house lawyer at a large company with
hundreds of technology professionals is that |
can call in onc of my (internal) clients who
has some level of expertise in the technology
and ask them to explain it to me undl I'm
confident that | understand the terminology,
mocl‘la.rlics, 3.|'Id applic:ations CIF ﬂ-lc tCCI'II'IOlD—
gy, —Matthew Cordell
Q: How do you envision the NC certifica-
tion affecting your practice or career?

Certification should help differentiate
those who have knowledze and experience in
this arca, which is wvery specialized and
becoming more so. | am excited to be one of
those folks. —F. Marshall Wall
{1: ‘E‘Fl'lat “‘tluld }'ﬂl say o erlccl-u.'ra.ge G&lel'
lawyers to become board certified specialists
in this field?

One of my mentors told me many years
ﬂ.gij l‘hal‘ in Dl'dcl' to IJC a gl'cﬂt lﬂwn }"CI'L'[
must love the law. I would say that if you
want to be a great privacy and data security
lawyer, you need to love both the law and
l:OlTIPutCr tCChnOlﬂE'f’. —T‘&-‘Iatﬂ'ltw Cordc].l

For more information on specialty certifi-
cation in Privacy and Information Security
Law visit us online at nclawspecialists.gov/
fO r—lawytrsﬂrccrtiﬁcatian—standardﬂ PriVQ.CY'
and-information-sccurity-law. Application

deadline: Ju]y 2,2018. =
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Ready for

your next.
challenge?

Reach for New
Heights in 2018.
Specialize!

Appellate Practice - Bankruptey
Criminal - Elder - Estate Planning & Probate
Family - Immigration - Juvenile Delinquency
Privacy & Information Security (NEW!)
Real Property - Social Security Disability

Trademark - Utilities - Workers' Compensation

Accept the challenge.
919.828.4620

nclawspecialists.gov

N

BOARD OF LEGAL SPECIALIZATION
NORTH CAROLINA STATE BAR
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Calendar of Events

e > .

EXAM DEADLINES

+ August 23, 3018 — Application Deadline for October Exam
+ October 13, 2018 — NCCP Exam

-
2 )

UPCOMING NCPA CALENDAR EVENTS 2018

o July 11-13, 2018 —NALA Conference @ St. Louis, Missouri

o April 11-13, 2019—NCPA 39th Annual Seminar @ Carolina Beach
(woohoo!!)




Officers:

President

1st VP (Education)
2nd VP (Membership)

Secretary
Treasurer

Parliamentarian
NALA Liaison
Directors:

I

Il

11

v

\Y

VI

Vi

VI

IX

Affiliate Director
Attorney Advisors
Chairman of the Board

Board Secretary

At Large Director

Immediate Past President
Committee Chairs

Audit Chair

Associations Network Committee
Chair

Annual Seminar Co-Chairs/
Registration

NCCP Review Course
Ethics Chair

Historian

Long Range Planning Chair
Mentoring Chairs

Nominations and Elections Chair

Convention Coordinator

NC Land Records Task Force Chair
NCSBar Bd of Plg Cert Liaison
Patron & Sustaining Membership
Chair

Pro Bono Chair

Public Relations / Senior Editor

Articles / Ass’n News Editor
Advertising Editor
Student/School Relations
Survey Chair

Technology Chair

NCPA Coordinator
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2018-2019 NCPA Officers, Directors & Committee Chairs

Beverly K. Moore, NCCP
Sue Bennett, NCCP
Patricia F. Clapper, ACP, NCCP

Jennifer Smith Stuphin, ACP, NCCP
Kaye Hare, ACP, NCCP

Martha L. Blackman-Hughes, ACP,
NCCP

Michele Bryant, CP, NCCP

Heather Padgett, NCCP

Lakisha A. Chichester, ACP, NCCP
Michelle "Shelly" Troutman, NCCP
Amanda Odom

Karen L. Wood, NCCP

Michele Bryant, CP, NCCP
Patricia F. Clapper, ACP, NCCP
Patricia F. Clapper, ACP, NCCP
Jen Hollar, NCCP

Jennifer Eason, CP

Joseph N. Tissue, Esq.

Heather Padgett, NCCP

Jennifer Smith-Stuphin, ACP, NCCP
Patricia F. Clapper, ACP, NCCP
Patricia F. Clapper, ACP, NCCP

Patricia F. Clapper, ACP, NCCP
Jennifer Eason, CP

Lakisha A. Chichester, ACP, NCCP
Crystal L. Robinson, NCCP

OPEN

OPEN

Martha L. Blackman-Hughes, ACP,
NCCP

Belinda Thomas, ACP, NCCP
Paulene Scott Kearney, NCCP
Denise Forbes

Landon McKinney

Michele Bryant, CP, NCCP
Rebecca Adams

Victoria Quarles, NCSB/CP
Yolanda N. Smith, ACP, NCCP

Crystal L. Robinson, NCCP
Elizabeth Vance, ACP, NCCP
Jen Hollar, NCCP

Tiffany Jolley, NCCP

Crystal L. Robinson, NCCP
Abigail Powell, NCP

Charlotte A. Ward, NCCP
OPEN

Patricia F. Clapper, ACP, NCCP
Patricia F. Clapper, ACP, NCCP

bev@tissuelaw.com
subennett08@gmail.com
lglduck@gmail.com

jennifer.smith-sutphin@greensboro-
nc.gov

khare@walkerlambe.com

mlblackman-hughes@nc.rr.com
mituttle@wakehealth.edu

heather.padgett@wilmingtonnc.gov
lachichester@gmail.com
shelley@woodsdoster.com
akodom823@gmail.com
krneagl3@yahoo.com
mtuttle@wakehealth.edu
Iglduck@gmail.com
Iglduck@gmail.com
hollar_jen@yahoo.com
Jennifer.Eason@allscripts.com
joe@tissuelaw.com

heather.padgett@wilmingtonnc.gov
jennifer.smith-sutphin@greensboro-

nc.gov
lglduck@gmail.com

lglduck@gmail.com

lglduck@gmail.com

Jennifer.Eason@allscripts.com

lachichester@gmail.com
crissi1975@gmail.com

mlblackman-hughes@nc.rr.com
bat5853@bellsouth.net
pkearney@smithdebnamlaw.com
denise.forbes@durhamnc.gov
lImckinn@ncsu.edu
mtuttle@wakehealth.edu
nailztek4u@yahoo.com
Victoria.Quarles@Yahoo.com
ynsmith72@gmail.com

crissi1975@gmail.com
paralegal878@earthlink.net
hollar_jen@yahoo.com
tfiolley@gmail.com
crissi1975@gmail.com
acp0923@gmail.com

ward _charlotte@yahoo.com

lglduck@aol.com
lglduck@aol.com
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JOB OPPORTUNITY

Lawyers Mutual is seeking a Professional Liability Underwriter for its Cary, NC office.

Job Duties Include:

eReview and analyze lawyer professional liability insurance applications for acceptability,
coverage issues, and pricing

*Respond to policyholder inquiries, and initiate underwriting discussions
eEnter computer data accurately

eService and maintain policy files

e|nterface with Claims and Finance departments

e|nitiate internal discussion and evaluation of underwriting programs, policies and proce-
dures

Requirements:

eSignificant experience in underwriting professional liability insurance, or three-plus years
of paralegal or attorney experience, or comparable experience relative to analyzing lawyer
risk

eProficiency in Microsoft Office applications

Competitive compensation and benefits package, including comprehensive health and den-
tal plans, and 401(k). Paid relocation not available. Pre-employment background verifica-
tion required for qualified applicants.

Equal Opportunity/Affirmative Action Employer.

Please, no agencies. No agency-referred candidates will be considered for this position
Mail or email your resume to:

Lawyers Mutual Liability Insurance of North Carolina, Attn: Human Resources

PO Box 1929, Cary, NC 27512-1929 or

Email: hr@lawyersmutualnc.com



javascript:void(0);

", RUFFIN

€. 25t ’ Consurnng, Inc,

Litigation Supporn Scevices

Ruffin Consulting, Inc.
Litigation Support Services
Court Reporting * Transcnption Interpreting
Bonnie Ruffin
PO Box 7268
Wilson NC 27895
800-209-7587

bonnier@ruffinconsultinginc.com

vewveruffingconsulting.com

@ CourtlLogic

CourtLogic
Search NC Court Records Online
Altn: Lee Lloyd/Sarah Price
P.O. Box 1589
Fuquay Varina, NC 27526
lee@courtlogic.com
www.courtlogic.com
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LAWYERS
MUTUAL

Bronze Sustaining Member

5020 Weston Parkway | Suite 200
Cary, North Carolina 27213

Post Office Box 1929
Cary, North Carolina 27512-1929

919.677.8900 | 800.622.8843

www.lawyersmutualnc.com
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COURTLOGIC.COM | 800.792.4339

North Carolina Paralegal Association Inc.
PO Box 1133
" Holly Springs NC 27540

Address Correction Requested


http://www.courtlogic.com/

